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LEGAL THEORETICAL APPROACHES TO THE CONCEPTION OF INTELLECTUAL PROPERTY
The article deals with the conception of intellectual property, its regulation by legislation and legal theoretical approaches to its understanding 
In recent years the accent of social and economic development of the countries all over the world has moved from production to intellectual activities. The experience of the developed countries shows a firm and purposeful tendency to the priority of such social activities as science, technique, culture, creative work. The new priorities of social activities stipulate for due legal protection of all types of creative work. Therefore, at the end of the last century many countries started to renew intellectual property legislation, especially the issue of its legal protection. The new laws on intellectual property protection were adopted and international organizations revived their activities concerning legal protection of creative results in many countries.

The conclusion of the Parliamentary deliberation on the issue “Protection of intellectual property rights in Ukraine: problems of legal protection” was the following: nowadays the system of legal protection of intellectual property in Ukraine is about to be formed. In 1990s the basis of national regulation of this important sphere was formed. At the same time there arose serious drawbacks resulting in stagnation of the development of national scientific and creative activities and innovation model of the country. This situation complicated relations of Ukraine with the leading countries of the world, so it was necessary to seek new forms of cooperation and interaction in the sphere of intellectual property protection. 

It is really difficult to solve above-mentioned problems as intellectual property relations are highly dynamic and versatile. The meaning of the term “intellectual property” and its structure is constantly extended and renewed.

The problem of the intellectual property protection in the modern world is solved when the system of regulation of intellectual property protection has already been formed. The World Intellectual Property Organization plays a leading role in this process. In international acts the term “intellectual property” was used at first in the Convention 1967 that established the World Intellectual Property Organization.

There was no intellectual property legislation in Ukraine, but applying international experience Ukrainian lawmakers succeeded to create legislative basis for protection of intellectual property in the early 90s of the last century.

In the Soviet legislation the term “intellectual property” appeared in the early 90s of the XX century. The Law of the USSR of the 6 of March 1990 “On property in the USSR” determined that relations concerning creating and using intellectual property are governed by the special legislation of the USSR, republics and autonomies of the USSR and other acts.

However, the final definition of intellectual property was given in the Constitution of Ukraine of the 28 of June 1996. Article 41 defines that every person has the right to possess, use and dispose of his property, the results of his intellectual and creative activities. Later some other legislative acts and the Civil code of Ukraine were adopted that regulated legal regime of the intellectual property objects in the modern way. Special laws regulating intellectual property in Ukraine are the following: the Civil code of Ukraine, the Law of Ukraine “On copyright and allied rights”, the Law of Ukraine “On cinematography”, “On television and broadcasting”, “On distribution of copies of audio works and phonograms”, “On publishing”, “On peculiarities of state regulation of economic agents activities connected with production, export and import of laser disks”.

The basic laws regulating industrial property in Ukraine are the following: “On the protection of rights on inventions and useful models”, “On the protection of rights to industrial models”, “On the protection of rights to trade and service marks”, “On the protection of rights to species of plants”, “On protection of rights to the topography of integrated circuit”, “On protection of economical competition” and others.

Ukraine is a member of the majority of the multilateral international conventions and treaties in the spheres that regulate the process of creation and use of intellectual property. It is also a member of 18 multilateral international treaties that are the part of the national legislation. However, Ukraine does not take an active part in the intellectual property protection as not all results of intellectual activities have necessary legal protection in our legislation. Especially this concerns the commercial secret, the topography of integrated circuit, discoveries and rationalization proposals.

In modern legal systems the phenomenon “intellectual property” covers different spheres of social relations and is regulated by various fields of legislation – civil, criminal, and administrative. Intellectual property investigations within the frameworks of any scientific branch are characterized by the specific number of features of this legal phenomenon. It is stupulated by the subject and tasks of the relevant science. 

The term “intellectual property” had a great importance not only in political and economical, but also in legal life of the society:

· firstly, the category “intellectual property” consolidated  the range of separate legal phenomena in order to systematize legislation. It allowed to examine intellectual activities results and consider the means of individualization as independent objects of legal relations;

· secondly, the creators of intellectual products have exclusive and absolute right to results of intellectual activities and means of individualization equated to them. The functions of this right were similar to the functions of property right to tangible objects; 

· thirdly, the social importance of the results of intellectual activities and means of individualization equated to them, commercial and other interests of their creators and rightholders  were officially recognized.

Thus, appearance of the category “intellectual property” provided a new attitude of the state and law to intellectual activities and their results based on the respect to creative persons and their interests.

There are different ways of understanding the phenomenon “intellectual property” in jurisprudence.

A number of legislators and the current legislation of Ukraine sometimes identify intellectual property and intellectual property right. But the others distinguish these two institutions. Pidiprygora O.A. says that the term “intellectual property” has two basic meanings: civil and legal institution and a set of subjective rights of creators to the result of their creative work. 

The last approach restricts the meaning of intellectual property to subjective rights of intellectual property and that is why it is not correct. More appropriate approach is that one where intellectual property is relations of intellectual property subjects with the results of intellectual activities and means of individualization recognized and protected by the state. Intellectual property law is a body of legal norms that regulate intellectual property relations, or a set of subjective rights of the creator to the results of his creative work.

Article 418 of the Civil code of Ukraine defines that “intellectual property is a right of a person to the results of intellectual, creative work or other object of intellectual property”.

Intellectual property right covers personal material and intangible rights of intellectual property unlike the right of property where a person possesses, uses and disposes the property of his own. Intellectual property right is inviolable. Nobody can be deprived of intellectual property right or restricted of its realization unless the law provided for otherwise. 

Legal protection of intellectual property is impossible without the state protection system of intellectual property that has two components: current regulatory and legal base in the sphere of intellectual property and appropriate infrastructure for carrying out the above-mentioned legislation. 

Traditionally the structure of intellectual property is divided into: copyright and allied rights, industrial property right. This division is specified in two conventions: Paris Convention for the protection of industrial property and Bern Convention for the protection of literary and artistic works.

Copyright law is a body of law that gives the authors exclusive right for reproduction, distribution or performance of their creative works. The Law of Ukraine “On copyright and allied rights” is a legal protection basis for works of many important industries including book printing, creation of art works, music recording and software.

Copyright protects works which are the result of the creative work of the author. They are traditionally divided into: literary and art works. According to Article 433 of the Civil code of Ukraine the objects of the copyright are: literary and art works, software, database if they are the result of intellectual activities. This protection does not cover the components of the mentioned objects.

According to the current legislation the works are the objects of copyright without any formalities and regardless of their completion, purpose and value and also the way and form of expression. 

The objects of allied rights are very important part in the system of intellectual property objects. They are referred to reproduction, announcement of works. The allied rights are similar to copyright that are personal rights of legal protection.

Allied rights objects include: performance, phonograms, video grams, broadcasting.

The objects of industrial property right are the second group of intellectual property objects. 

Industrial property right is the institution of civil law that regulates relations connected with technical creation. Unlike copyright industrial property right is realized in the other sphere of creative work dealing with natural laws of the material world. They do not reveal the individuality of their creators as copyright objects do. That is why objects of technical creation are reproducible. They may be created separately, by different persons, so they must be officially registered. Moreover, the results of technical creation are intended to solve practical tasks and have practical significance.
In the scientific literature there are two approaches to the industrial property objects: wide and narrow.

Paris convention for the protection of industrial property of the 6 of March 1883 includes the following objects of the industrial property: inventions, industrial models, trade marks, commercial (brand) and geographical names and also repression of unfair competition.      
Ukrainian researchers refer to the objects of industrial property only those specified by the current legislation: inventions, useful and industrial models, topography of integrated circuit, rationalization proposals, species of plants, breeds of animals, commercial and geographical names, trade marks (for goods and services), commercial secrets, scientific discoveries. 

Patent law objects which are the results of technical creation are the essential in the group of the industrial property objects. They include inventions, useful models and industrial models. First of all patent legislation must promote the development of scientific and technical creation and use its achievement in the national economy of Ukraine. Patent legislation is formed actively as such form of protection of creative results meets the requirements of market economy, though it is not perfect.


The second group of industrial property objects includes the means of individualization of goods and services: trade marks, commercial and geographical names.


The other group includes non-traditional objects of intellectual property. They are: commercial secrets, rationalization proposals, arrangement of integrated circuit, species of plants, breeds of animals, scientific discoveries. 


International legal protection of intellectual property originated in 1873 in Austro-Hungary where the first international exhibition of inventions took place.  That year the Viennese congress on patent reform took place where the leading principles of patenting were adopted. The next step in this direction was the Diplomatic conference which was held in Paris in 1880. There was agreed the project of international covenant which later became the basis of international covenant – Paris convention for the protection of industrial property which was adopted in 1883. 


Another very important step in the creation of the world system of intellectual property protection was the signing of Berne convention for the protection of literary and artistic works. The above-mentioned conventions provided for the establishment of separate secretariats known as “International bureau”. In 1893 these bodies were united and continued their work up to 1970, when the World Intellectual Property Organization began its activity. 


The International protection of copyright and allied rights promotes the development of literature, art, science and use of literary and music works, works of art, phonograph works, software, execution etc. But it is impossible to establish modern system of intellectual property recognized by international community without harmonization of national legislation with international law norms. Ukraine does its best to coordinate the legislation with these norms. International exchange of scientific, technical, patent information and also technologies promotes the development of scientific and technical potential in Ukraine. 


International protection of industrial property is aimed to create the single method for maintaining legal protection of industrial property objects (inventions, useful models, industrial designs). 


In August 1991 Independent Ukraine declared about prolongation of Paris convention for the protection of industrial property, Patent law treaty, Madrid convention concerning international registration of marks, WIPO copyright treaty etc. in its territory. 


International cooperation in the sphere of intellectual property protection influences deeply the development of the foreign trade, enterprise, investment and innovation processes in Ukraine.      
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