CTBEHHBIE OCTPOBA, YCTAHOBKH, COOPYKEHHUS U UHbIE OOBEKTHI, B OTHOLUIEHUHU KO-
TOPBIX TOCYAApCTBa-4ieHbl TaMOMXEHHOTo coro3a 00JaJlat0T HMCKIHOUYUTENbHOM
ropucauKiuen — cr. 2 TamoxxeHHOro kojaekca TaMo)keHHOro coro3a) U He OXBa-
TeiBatoT ['ocynapcTBeHHyto rpanuily P®. [IpuMeHuTenbHO K paccMaTpuBacMon
CTaTbe HE3aKOHHOE MEPEMEILEHNE HATTMYHBIX JIEHEXKHBIX CPEACTB WM JIEHEXKHBIX
MHCTPYMEHTOB TaK)K€ CJIEAYET TOJKOBATH OIPAHUYUTENIBHO U IIOHUMATh O/l HUM
TOJIBKO HENEKJIIAPUPOBAHNUE YKA3aHHBIX NIPEIMETOB, YTO CIIEYET U3 IPUMEYAHUS
1 k c1. 200" VK PO.

Penaxkuust naHHON cTaTbu OCTaBIISIET JKEJIATh JIy4ILEro, IMOATOMY 3aKOHOZA-
Tesb OyJ1eT BBIHY/I€H BHOBb €€ CyOpOrupoBarh.

VK 343.36 (043.2)
Baripos C. P., x.10.H.,
HauionaneHuii aBianiitHuil yHiBepcutet, M. KuiB, Ykpaina

KBAJII®IKALISI OB’€KTUBHOI CTOPOHU BTPYYAHHS B
JAJBHICTD 3AXUCHUKA YU ITPEJACTABHUKA OCOBHA

Ckuan 3nounny, nepeadayenuit cr. 397 KK Ykpainu, ckoHcTpyHoBaHUH, SIK 1
B OUIBIIOCTI 3JIOYMHIB MPOTH MPABOCY /s, Y BUMIISII (POPMAIBHOTO CKJIAAy 3J10-
YKHHY, TOMY 00’€KTHBHA CTOpPOHA BKJIFOYAE JIMIIE CYCNUIbHO-HeOe3NeuHe MisiHHS.
BoaHouac BCTaHOBJIEHHsSI O3HaK I[bOTO JiSIHHS Mae€ psil  OCOOJIMBOCTEH,
MOB’sI3aHUX 31 CKJIQJHICTIO KPUMIHAIBHO-TIPABOBOI KBaMi(iKallii TOCHTIIKYBAHUX
CYCINUIbHO-HEOe3MEeUHUX JT1H.

Yacruna 1 ct. 397 KK Ykpainu MiCTUTh KpUMIHAJILHO-IIPABOBY HOPMY 3 MPO-
CTOIO JMCIIO3MIII€I0, [0 HA3UBA€E 3JI0UMH, ajle He PO3KPUBAE HOro O3HAKU: BUU-
HEeHHs B Oyab-siKiid (hopMi meperko 10 311ACHEHHs TPaBOMipHOT AisTTbHOCTI 3a-
XMCHUKA YU MpeJCTaBHUKA OCOOM MO HAJaHHIO MPaBOBOI JOMOMOTH abo Mopy-
IIICHHS] BCTAHOBJIEHUX 3aKOHOM TapaHTId iX JIISUTLHOCTI Ta MpodeciitHoi TaeMHU-
ui. Jloriunuii aHamni3 bOro 3aKOHOJABYOIO MOJIOKEHHS JO3BOJISE IIATH BUCHOB-
Ky npo Te, o 4. 1 c¢r. 397 KK Ykpainu MiCTUTB TP CKJIa 3I0UYHHIB:

1) BuuHeHHs1 B Oyb-sIKiii (hopMi Mmepeko1 A0 3iHCHeHHsI MPaBOMiIpHOT [isi-
JIBHOCTI 3aXMCHUKA YU MpeJICTABHUKA 0COOU 10 HaJaHHIO MTPABOBOI JOMOMOTH;

2) MOpyILIEHHsI BCTAHOBJIEHUX 3aKOHOM TapaHTill AISUIBHOCTI 3aXUCHUKA YU
npeJcTaBHUKA 0CO0u;

3) nopy1ieHHs npodeciitHol TaEMHUIII 3aXUCHUKA UM MPEJICTaBHUKA OCOOU.

[Tepmia dopma cycniibHO HeOe3MeYHOro AISTHHST aHAJTI30BAHOTO 3JI0UMHY Mae
MiCIle Yy pa3i, SKIIO Oyab-sKi MepeKoan 31HCHIOBAIMCS 1010 MPaBOMIpHOT Adi-
SUTHOCT1 3aXMCHHUKA YW MpeJCTaBHUKA OCOOU, a MPEeJAMETOM TaKoi JisUIbHOCTI €
HaJ/IaHHS TIPABOBOT IOTIOMOTH.
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VY koMeHTapsx KpuMiHanbHOro KoJeKkcy MijJ HaJlaHHSIM MPaBOBOi JTOMIOMOTH
PO3YMIIOTh 3/1ICHEHHS 3aXMCHUKOM a00 MPeICTABHUKOM OCOOM JisUTbHOCTI, Oe3-
nocepeHbO TOB’SI3aHOT 13 peastizallielo HUMU (YHKIIINA 3aXUCTY MpaB 1 3aKOHHUX
iHTepeciB MEBHUX KaTeropiil yuacHUKIB CyZOYMHCTBA a00 MPeCTaBHUITBA Y Cy/i
¢i3uyHKX 200 IOPUIUUHUX 0Ci0.

Bunnenns y Oyap-siiii hopmi epeniko] 03Ha4ae CTBOPEHHSI MePenoH st 3/11i-
CHEHHsI MPaBOMIPHOT AISUTBHOCTI 3aXMCHUKA YU MPeJICTAaBHUKA OCOOW 3 HaJaHHS
MPaBOBOI JOMOMOTHY y Oyb-sikuid crioci0. IIpote, 1151 popma 00’ €KTUBHOI CTOPOHH
CKJIQy 3JI0YMHY, IO PO3IJISIAETHCS, HEOAHO3HAYHO TUIyMAaYMThCSl aBTOpaMH Hay-
KOBO-TIpakTUYHUX KoMeHTapiB 10 cT. 397 KK Vkpainu. Hanpuknan, B oqHoMy 3
KOMEHTapIB MepepaxoBYIOThCs TaKi, 30KpeMa, (GOpMH AiSIHHS: «IIUISIXOM 3aCTOCy-
BaHHsI TMICUXIYHOTO UM (Hi3UYHOTO HACHUJIBCTBA, MIAKYITY, OE3MiJCTaBHOI BIIMOBH Y
HaJaHHI TaKUM oco0aM HEOOXIOHUX IS BUKOHAHHS HUMHM CBOIX ITOBHOBAa)KEHB J10-
KyMEHTIB 4 1HI1I01 iH(popMallii, HeripaBoMipHe 1Mo30aBlieHHs 3a3HaYeHuX 0cib mpa-
Ba 3axMINATH OCOOYy YW TMPEJCTABIATH 1i iHTEpeci B Ccyal ad0 y OYb-SIKU 1HIHA
crioci6. SIKIo BUMHEHHS TMEepeliKo]l came Mo codl € KpUMIHAIbHO-KapaHUM, BOHO
notpedye 101aTKoBO1 KBasTiikallii 3a BiANOBIHOWO cTaTrTero OcoOIMBOI YaCTUHU
KK. Hanpuknan, sKiio Take NepelikoyKaHHs 3IiHMCHIOBAIOCH LUISIXOM MOrpo3u
BOMBCTBOM, BUMHEeHe MoTpeOye KBamidikailii 3a BiANOBIIHUMHM YaCTUHAMH cTaTeit
397 ta 129» [1, c. 1060]. Ilomo Takux Aiif, sk miaKyn, Oe3mijcTaBHa BiMOBA y Ha-
JTaHHI HeOOX1THUX JIJIsl BAKOHAHHS CBOIX TTIOBHOBYKEHb JJOKYMEHTIB UM iHIIOI iH]O-
pmatiii, HerpaBoOMipHe TMO30aBJIeHHsI 3a3HAYeHUX OcCiO MpaBa 3axuIaTtd 0cody 4u
NPEeJICTABIIATH 11 IHTepeci B Cy/Ii, 3 aBTOpaMH KOMEHTApIO HEOOX1THO MOTOTUTHCH.

BoaHouac cniipHMM BUAA€EThCSI PO3YMIHHS 3aCTOCYBaHHSI MCUXIYHOTO abo (i-
3UYHOI0 HACUJILCTBA SIK O3HAKU 00’ €KTUBHOI CTOPOHU 1bOT0 37104MHYy. CripaBa B
TOMY, 10 MOTpo3a ab0 HACHJILCTBO 1010 3aXMCHUKA YU MpeICTaBHUKA 0cOOU €
ICTOTHUMH O3HaKaMu 00’ €KTHBHOI CTOPOHHU CKJIay IHIIOTO 3JIOUMHY, Tepeada-
yeHoro cT. 398 KK Ykpainu. ABTOpY KOMEHTapro 3a3Ha4aroTh 3 LIbOTO MPUBOLY:
SIKIIIO BUMHEHHS MEPEeIKo] caMe 1Mo co0i € KpUMIHATbHO-KapaHUM, BOHO TIOTpe-
Oye momaTkoBoi kBasidikaiii 3a BifmoBigHow cratTero OcobmmBoi yactuan KK.
Aue 3a Takoro miJgxoiy, Norpo3a abo HaCUJIbCTBO 100 3aXMCHUKA UM MPE/ICTaB-
HUKa OCOOM Yy 3B’SI3KY 3 AisUTbHICTIO, TTOB’SI3aHOIO 3 HAJaHHSIM PaBOBOI J10IIOMO-
I'd, 3aBXIu OyJie yTBOPIOBATH CYKYIHICTh 3JIOUMHIB, Mepel0aueHuX CTaTTsIMU
397 Ta 398 KK Vkpainu. Uu o3Hayae 11e, 110 3aKOHOAABEIb CaM 3aKJjIaB 17eaJIbHy
CYKYIHICTb BiJIMTOBIJTHUX 3JIOYUHIB?

Ha namy nymky, 1ie He Tak. [ B IbOMY MUTaHHI 3 aBTOpaMH BiJAMOBITHOTO
KOMEHTaps BaXKKo moroauTuchk. CripaBa B TOMY, 110 y BUIAJIKY 3aCTOCYBaHHS
norpo3 abo HaCWJIbCTBA 1100 3aXUCHHUKA YU MpeJCcTaBHUKA 0COOU y 3B’SI3KY 3
JSTBHICTIO, TTOB’S13aHOI0 3 HAJaHHSIM MPaBOBOI JOMOMOTH, IO 3/1HCHIOETHCS
cy0’€KTOM 3 METOI MEPENIKOJUTH TaKii MISJIbHOCTI, MU 3yCTpIUYaeMoOcCs He 3
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CYKYMHICTIO 3JIOYHMHIB, a 3 KOHKYPEHIIIEI0 KpUMiHaIbHO-TTpaBoBUX HOpM. [lor-
po3a abo HACUJIILCTBO LIOJIO 3aXMCHUKA YU MPEeJCTaBHUKA OCOOU € BOAHOYAC 1
BUMHEHHSIM MEpPelIKo/] A0 31HCHeHHs] Horo NisNIbHOCTI, TPOTEe, BUJIAETHCS, CT.
398 KK VYkpaiHu MICTUTh cheliajlbHy HOPMY — HACWJIbHULBKUN pI3HOBUA
BTpPYYaHHSI B JisUIbHICTh 3aXHCHUKA 4M MpeacTaBHHKA ocoOu. Tomy 3rigHo 3
MpaBWJIaMU TOJI0JIAHHS KOHKYPEeHIIil KpUMiHaJIbHO-IIPAaBOBUX HOPM Ma€e 3acTo-
COBYBATHCS CIleL1aJIbHa HOpMa.

BraxkaeMo, 1110 He € OOIPYHTOBAHOKO 1 TIPOIO3HUIIisl AaBTOPIB KOMEHTAPIO KBaJIi-
¢ikyBaru 3a BianoBiqHUMU yactuHamu cratei 397 ta 129 KK Ykpainu cutyariito,
SKILO TMEePelIKo/KaHHs 3A1MCHIOBAJIOCH IIIJISIXOM TMOrpo3u BOMBCTBOM. Ha Harny
JTYMKY, HaBeJieHi J1iT oxorutoroTbes jniie 4. 1 cr. 398 KK Ykpainu.

Jlimepamypa
1. HaykoBo-nipaktTuanuii komeHTap 10 KpuminaiabHOTO KOAeKey YKpaiHu. — 6-Te
BUJ., nepepoOn. i gomoBH. / 3a pen. M. 1. Menbnauka, M. 1. XaBpontoka. — K. :
Opunnuna ngymka, 2009. — 1236 c.

VYIK 343.98.15 (043.2)
bepanik 1. B., x.10.H., I'onoBko M. b., x.10.H.,
YepHiriBCbKui HalllOHAJIbHUI TEXHOJIOTIYHUN YHIBEpCUTET,
M. YepHiris, YkpaiHa

3AXHCT ITPAB CBIAKA Y KPUMIHAJIBHOMY ITPOBA/I’KEHHI:
HNPOBJIEMMU 3AKOHOJABYOI'O PET'YJIFOBAHHSA

CeHc npaBoBOi JIep)KaBU BUSBIISIETHCS B 11 TYMaHHOCTI, a caMe B pO3BUHYTOCTI
MeXaH13MiIB MTPaBOBOI'0 MEXaHI3My 3axXHCTY JIFOJChKOT CBOOOM, a TAKOX y CHpH-
SIHHI 3aKOHOJIaBCTBY, 37IaTHOMY 3a0€3MEeUUTH /I TpOMasH PiBHI MOXJIMBOCTI
COLIIAJILHOTO CaMOBHUPAXKEHHs, TOOTO OJHAKOBY MPABOBY 3aXHUIIEHICTh M 1HIMBI-
JyaJIbHY BiAMOBIIAJTBHICTb.

Came ToMy Hasie’KHe HOPMATUBHE BPEryJIIOBaHHS MPOLECYATbHUX MOKIHUBO-
cTedl yCiX y4YaCHUKIB KPUMIHAIILHOTO MPOBAHKEHHsI Mae 3a0e3MevnTH HeoOXif-
HUI piBEHb 3aXHCTY 1X MPaB 1 3aKOHHHUX 1HTEPECIB.

Amnani3z HopM KpuMiHaabHOro npolecyalibHOTrO KOJAeKCy YKpaiHu, sIKUil mpu-
ittt — (nam KIIK) nae migcTtaBu OKpecauTH MeXi aiBOKaTChbKOI JisTTbHOCTI
II0JI0 YYaCHUKIB KPUMIHAJILHOTO MPOBaKeHHs. 1 AisuIbHICTD, 30KpeMa, 3iiiic-
HIOETHCSI Y BUTJISIIL

— 3aXHUCTY MiJI03PIOBAHOT0, OOBHMHYBAYE€HOr0, 3aCy>KEHOr0, BHUIIPABIAHOTO,
0cO0H, CTOCOBHO $SIKOI Mepe10avyacThCsl 3aCTOCYBAHHSI TPUMYCOBUX 3aXOIB Me-
JIMYHOTO YU BUXOBHOTO XapakTepy a0o BHUPIIIYETbCS MUTAHHS MO iX 3acTOCy-
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