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INTELLECTUAL PROPERTY RIGHTS IN POLAND

Intellectual property in Poland is governed by two principle legal acts: the
Copyright Act and the Industrial Property Act. Intellectual property comprises
copyrights and industrial property. IP is one of those areas where competitive
advantage over other market players can be secured relatively easily.
Registration of industrial property rights also provides significant tax benefits:

— industrial property rights, being intangible assets, can be subject to
amortization, thus reducing the taxable profits;

— licensing can be the source of income, but it can also constitute an
instrument of inter-company structuring of costs.

Poland has a long-standing tradition of protecting intellectual property
rights, including copyrights and industrial property rights. The first normative
acts regarding protection of copyrights and industrial property rights date back
to the 1920s. The currently effective Act on Copyrights and Related Rights of
1994 and Industrial Property Law of 2000 are consistent with the international
standards of protection of intellectual property arising from international
treaties to which Poland is a signatory, in particular TRIPS.

Intellectual property comprises copyrights and industrial property. IP is one
of those areas where competitive advantage over other market players can be
secured relatively easily. Registration of industrial property rights also provides
significant tax benefits:

— industrial property rights, being intangible assets, can be subject to
amortization, thus reducing the taxable profits;

— licensing can be the source of income, but it can also constitute an
instrument of inter-company structuring of costs.

With these benefits it is surprising how relatively few companies use the IP
rights in their business. The purpose of this paper is to provide a quick
reference guide in respect of instruments of IP protection available in Poland in
order to show various opportunities in that regard.

The Copyright Act relates to such acts of human creativity as literary
activity, journalism, science, music, IT and many other. The Copyright Act,
unlike the Industrial Property Act, does not provide for any registration
requirements [1, 301]. However, the rules of licensing, transfer of rights, the
permitted scope of use of copyrights and many other related issues are strictly
regulated.

According to the Polish law industrial property can be protected by the
following instruments:
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— patents granted in respect of inventions;

— protection rights for utility models;

— registration right for industrial designs;

— protection right for trademarks;

— registration right for geographical indications;

— combating unfair competition.

Out of the above methods of protection of IP rights, the first four are the
most popular ones and will focus on their presentation.

Patents are granted, regardless of the branch of technology, in respect of
inventions which are new, involve an inventive step and are capable of
industrial application. Invention is considered to be new if it does not form a
part of the state of the art. The state of the art comprises everything that, prior to
the date determining priority, was made available to the public by means of a
written or oral description, by use, exhibition or disclosure in any other way [2,
471].

As a general rule, the protection of the invention begins at the moment of
filing of the application with the Patent Office, however it is temporarily
conditional upon the grant of the patent. The patent can be granted for a
maximum of 20 years.

Utility model is a new and useful technical solution, concerning the shape
or construction. Utility model is considered to be a useful solution if it allows to
produce an effect having a practical meaning in the process of manufacture or
use of products. The utility model is similar to the patent, however it has less
stringent registration requirements and where no patent can be obtained the
utility model registration often can be sought. The protection of the utility
model generally begins at the moment of filing of the application with the
Patent Office, however it is conditional upon the proper registration. The
registration can be made for a maximum of 10 years.

The protection of industrial designs generally follows by the filing of the
application and is conditional upon the successful registration, confirmed by the
certificate of protection granted by the Patent Office [3, 339]. In Poland, the
maximum duration of the protection is 25 years. It is worth of note that the
procedure regarding industrial designs is relatively quick and registration can be
obtained in 2-3 months.

Polish patent attorneys can register trademarks both in Poland and at the
Office for Harmonization in the Internal Market (OHIM) in Alicante. In case of
registration at OHIM, the trademarks are protected in all countries of the
European Union [4, 23].

Before the filing of an application to ensure any given rights it is
recommended to analyse all the means of protection that are potentially
available. Depending on such factors as the market strategy for a given product,
the desired time of protection or the budget available for the protection of IP, a
comparison of available protection methods should be made in order to choose
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the best option. It is very often the case that various IP rights’ areas of
application with regard to the same object may overlap. For example, it may be
the case of a logo, which can be protected as an industrial design but can also
be registered as a trademark. If the choice is made in favour of the former
option, the protection can be granted for a maximum of 25 years, whereas a
trademark can be registered for 10-year long periods, however without any
maximum term limit. To take another example illustrating the importance of an
appropriate analysis, let us imagine a table having an assembly system: usually
it could be registered as a utility design, however its sheer design traits can be
protected as an industrial design.

An infringement of IP occurs in the event of activities that interfere with
the scope of exclusivity conferred by a given IP right. The most common
examples of such breaches are an unauthorized imitation, falsification and
counterfeiting of products and their designations, an unauthorized copying and
performance of works, as well as the removal of original designations. The
basic means of protection are afforded by the civil law, however under certain
circumstances administrative and penal measures are also possible.

Speaking of the civil law protection of IP rights, the IP-holder has at its
disposal a set of various claims. If the party in breach does not react to a
warning letter, claims of both material (economic) and non-material nature are
possible. The basic claim is to demand a stop to any infringements — this claim
can be pursued before courts and is enforceable. What matters from the point of
view of promptness of the action, in the case of IP infringements provisional
measures can be ordered by the court, such as seizing the products sold in
violation of IP rights and a ban on sales of such products imposed on the
violator. Furthermore, an IP holder may claim damages and return of illegal
profits.

The costs of obtaining registration rights in the area of IP can be divided
into registration fees, translation (if necessary) and legal fees. The registration
fees depend on the scope of protection sought. The translation costs are borne
when a need arises. As far as the legal fees are concerned, they vary according
to the country in which the patent attorneys are involved. Polish patent
attorneys generally charge about 50-60% less as compared to the patent
attorneys working in Western European countries, however Polish patent
attorneys may act themselves only in respect of IP rights to be registered in
Poland or at OHIM in Alicante (regarding community designs and community
trademarks). In case of the need to register IP rights in a foreign jurisdiction
(otherwise than through OHIM), the patent attorneys from that particular
jurisdiction must be involved.
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OIIVTIATA ITPAILlL: OKPEMI TEOPETUKO-ITPUKJIAIHI IMTAHHSA

3 mepexoaoM YKpaiHW 0 PUHKOBHX BIIHOCHH TIOCTYIIOBO 3MIHIOETHCS
CTaBJICHHS 10 MUTAHHS HAJIEKHOCTI O ICTOTHHX YMOB TPYJIOBOTO JIOTOBOPY
OKpeMHX yMOB IIpo oruiaTy mparti. [lepemyMoBoro 3a0e3nedeHHs epeKTUBHOCTI
BUKOHYBaHUX IPOIIECIB, IO, Y CBOIO YEpry, BHU3HAYA€ KOHKYPEHTO3/IAaTHICTh
MITPUEMCTBA, € 3aIIKABICHICTh SIK TPYJOBOTO KOJEKTHBY 3arajioM 1 OKpeMUX
HOTo MpaliBHUKIB Y pe3yibTaTax oro aisuibHOCTI. KepiBHULITBO MiANpUeMCTBa
HaMara€eTbCs 3MEHIIUTH BHUTPATH Ha OIUIATy Mpalli, MPH IIbOMY 3a0e3MCUHUTH
30epexeHHsI SKOCTI M 00csAry BHpOOsieHOi mpoaykiii. [lpariBHuKH, y CBOIO
4yepry, IparHyTh OTPUMATH SIKOMOTa OLIBIITy BUHATOPOJY 3a CBOIO MPAIlI0, TIPH
[IbOMY TPUKIABIIN SIKOMOTa MeHII 3ycuiuisi. OCHOBHUM MOTHBAILIHHUM
(dakTopom nnsi 3a0e3nedeHHs OajlaHCy MIK I1HTEpecaMu CTOPIH TPYAOBOIO
JOTOBOPY € CHCTeMa oIrulaTd Tpari. BoHa TOBMHHA BpaxOBYBaTH SIK
1HIUBIIyaTbHI 310HOCTI KOKHOTO TPAIliBHUKA, TaK 1 HOTO pealbHUIl BHECOK Y
BUPOOHUIITBO IIEBHOTO TMPOAYKTY ab0 HaJaHHSI TIOCIYTHd, a TaKOX
IPOYKTUBHICTH HOTO TIparti.

YMoOBH oOIUIaTH Tpami HaWMaHWUX TPAIMIBHUKIB BH3HAYAIOTHCS HA
Jep>)KaBHOMY Ta JIOTOBIpHOMY piBHsAX. BigmoBigHo mo 3akony Ykpainu «lIpo
omtary mpaiii» [1] cy0’ekTamu opraHizallii omiaTy Mpaill €: OpraHu Jep>KaBHOI
BJIaJd Ta  MICI[EBOTO  CaMOBpsIyBaHHS,  poOOTOAaBIll,  OpraHizari
po0OTOIaBIlIB, 00’ €AHAHHS OpraHi3aiiii poOOTOMABIIIB a00 1X MPEACTABHUIIbKI
opranm; npodeciiHl CHiIkh, 00’ €aHaHHS NPOQEeCcIHHUX CHUIOK abo iX
MPEJCTaBHUIIbKI OPTaHU; MPaIlIBHUKHU.

CeiTOBUI JOCBiJ TIOKazye, IO JKOAHA KpaiHa 3 HaWPO3BUHECHIIION
PUHKOBOIO €KOHOMIKOIO HE OOXOIUTHCSA O€3 BTPYUYaHHS JIEpXKaBU Y IPOIECH
pEryJIfoBaHHS 3apO0ITHOI TUIaTH, X04 METOJH, chepa, MaciiTadu JAep KaBHOTO
BILUIMBY 3BHYAWHO pi3Hi. Jlep>kaBa BOJHOYAC BUCTYMHAE 1 B POJII BJIACHUKA, 1 B
poJli 3aXHMCHMKA 1HTEpPECIB HalWMaHUX TpallIBHUKIB, 1 B POJII TapaHTa
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