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B cmamve paccmampugaiomes omoenbHble acnekmol, KACAOWuecs HAIHAYenus nakasanun 6 Yxpaune u
Crosenuu. Ae6mopel ananuzupyom nONUMUKY HAZHAYEeHUA HAKA3AHUN, KaK PA3HOSUOHOCTb Y2OR08HOU NONU-
muxu 8 yenom. Jenaemcs 6el800, YmMo ¢ HEKOMOPLIX CIYNAAX cyObl HAZHAYAIOM CAUULKOM MAZKOE HAKAZANHUE.
OmoenvHblli 60NPOC NOCEAUEH PACCMOMPEHUIO OUCKPEYUOHHBIX ROTHOMOYUN cyOa U npunyuna obpamnoi
CUNbl Y2ONOBHO20 3AKOHA, MO UHO20d NO3BOJISEM GUHOBHBIM NTUYAM U30eXNcamb HAKA3AHUA.

Kiwuesbie ¢/J10Ba: YroJlOBHAA [10JMTHKA, Ha3HAYCHHE HAKa3aHMA, CPAaBHUTEIBLHOE HMCCIEJO0BaHue, yro-
JIOBHOE 3aKOHOJATEJIbCTBO, QYHKIMK CyAa, 0OBMHUTE/ILHBIN TIPHUTOBOP.

CymmecTByioT pasmuyHble AeGHUHULIMM U CIIO-
cOOBI OLEHKHM YTOJIOBHO-IIPABOBOM MOJWTHKH B
cepe HazHaueHns HakasaHuil. B HamGonee 06-
OIMX YepTax e€ MOXKHO ONpeNe/uTh KaKk OTHCIIb-
HEIF BHJ NOJIMTHKH, B TO BpeéMs Kak e OLEHKa
HOCUT CYOBEKTHBHBIM XapakTep M 3aBUCHUT OT
OKHWJIaHui ToTO, KTO eé ocywecTisier. [lo MHe-
HHIO OJIHOTO M3 aBTOPOB 3TO¥ cTaThy Tpodeccopa
Bupa AxyniuHa, BIHECEHHBIH TPUTOBOpP NOMKEH
npeacTaBiaTe co0ol CIIpaBe/IMBOE HaKazaHWe
II71si BUHOBHOTO 324 TO 3710, KOTOPOE OH TIPHYHMHHIL
Hcexons w3 storo yOexaeHMs, BblLIeyKa3aHHBIH
4BTOp TMOJIaTaeT, HYTO COBPEMCHHYIO IOJMTHKY
CnoBeHnH HeMMb3s CYMTATh JOCTATOTHO YECTHOH H
cnipapeTHBOM. OHa W3NHIIHE CHUCXOUTENBHA, a
IUIsl TIOTEPIIEBIINX, 3a4acTyI0, HOCUT OcKOpOHTe-
JIBHEIA XapakTep B CBA3H ¢ MATKOCTRIO HAKA3aHMUA.
Ota mnpobnema Obuta mnoapobHO paccMOTpeHa
npogeccopom Pokom CeeTnmuem, JokTopoM (H-
nocoduH, KOTOPBI 0OpaTHn BHAMaHHe HA upes-
BbIYAHHO BLICOKMIT NMPOLEHT YCJIOBHBIX MPHIOBO-
poB, BbiHeceHHwlX B Cnosenumm 3a 2012-2013
rogpl. D710, MO CYTH, 03HAYAET, UTO YXKe Ha cile-
OYIOIHH JieHb TIOC/Ie CYAa MOTEpIIeBUIME MOKET
BCTPETUTH cBoero obuauHKa (cyOnekTa npecTyn-
TICHWs), TIOJYYMBIIETO YCJOBHBIH CPOK, BO3JIC
croero goma [1, c. 5].

He BBI3BIBaET COMHEHHS TOT (axT, 4TO 3a mpe-
cTyruiene B cynax CllOBeHHMM BBIHOCATCS He-
oIlpaBJaHHO MATKMe npHrosopsl. IIpH 3ToM ciio-
SKHO TIOBEPHTE, YTO OOJIBIIMHCTEO JIML, COBEPLIM-
BIIMX ITPECTYIUIEHUE, 3aciTy KUBAIOT Takoil CHHC-

XOMHUTETBHOM OLEHKHA. DTO HaTankHBaeT Ha
MBIC/Ih, YTO CAHKUHH, TNPEIYCMOTPEHHBIE B yro-
JIOBHOM 3akoHofatenscTBe CIOBEHMH M3IMMIIHE
cypoBel. OpHako JaHHOE MpEAIOJIOKEeHHE He
OTpaXkaeT UCTHHHOE I10JI0’KeHHE, Tak KaK CpaBHU-
TenbHbl 0030p W aHanMM3 CaHKLMil yTOJIOBHOIO
3aKoHoAatenscTBa Apyrux crpan EC nokasbisaer,
910 Hakazanue B CIOBEHMM B LEJIOM BIIOJIHE CO-
MOCTaBUMBl ¢ Haka3aHMAMH B APYTMX eBpoIeic-
KHMX cTpaHaX. DTO TO3BONAET NMPHUHTH K BEIBOJLY,
4TO B XOJe cyaeOHOI0 paccMOTpeHHs BBIHOCATCA
MPUTOBOPBI ¢ CAHKUHMAMH, TNPHOTHKAIOIMMHUCH,
cKopee, K MHHHMaJILHOMY pasMepy, YeM K Mak-
cUMalIbHOMY (0c00CHHO 3a MMYILECTBEHHBIC IIpe-
crymienns). O6 stom wcenenoranuu Goiee ro-
Apo0HO MOMKHO 03HAKOMMTBLCH B CTAThE H3BECTHO-
ro ciaoseHckoro npodeccopa Katn Ounumany [2,
c. 16].

[TpoGnemsl, KOTOphIE KACAKOTCS M3ITUIIHEHR Ty-
MAHU3ALHH YTOJOBHOTO HAaKa3aHHMA, OTMEYAKT M
poccuiickue yuensie. Tak, B.C.Komuccapos, 3a-
Bedyroumii kadeapol yroJloBHOro fpasa M 1Ipo-
uecca MI'Y um. JlomonocoBa, J1.10.H., podeccop,
B YACTHOCTH, MHUILET, YTO BBI3BIBAET yIMBIICHHE ¥
HAay4HOH 00LIeCcTBEHHOCTH TyMaHHM3allus Hakazy-
EMOCTH TNpodeccHOHANBHOH TPEecTYIHOCTH M
permauea. ['ymanuzauus YrojloBHOTO 3aKOHOIa-
TeNbCTBA — 3TO HE TOJBKO TPOLICHHE ONpeaenEH-
HBIX KATErOpHid MpecTyNMHUKOB, HO ¥ auddepen-
LMPOBAHHbBIA YYeT MHTEPECOB BCeX CIIOEB Hacele-
Hud. Bo BceM MHpe 0 cMATHEHHH OTBETCTBEHHOC-
TH W HAKa3zaHWs peub HIeT JHIlb B OTHOIICHUH
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JIMLl, COBEPHIMBIIMX HETAKKHE IIPECTYIUIEHNS,
nudo cnyyalHeIx npecTynHukos. Muoe neno nu-
Ua, COBEPLIMBIIME THKKHE MPECTYIUICHMS, Mpo-
(eccHoHaNbHbIe MpecTymHUKH. Teneps Bonpeku
BCEM KaHOHAM, Npe/bIAy1las CyAUMOCTh B CITyyae
COBCPLICHHN HOBOTO TpPECTYIUIcHMA TiepecTalia
OpITE OTATHatOIMM 06cTosTENnsCTBOM. He BakHO,
CKOJIBKO pa3 JTHIIO paHee ObLIO OCYXkIEHO 3a CO-
BEPIICHUE YMBILIJIEHHOTO TIPECTYIIEHHA — OJHH
WM Oonee, BcE paBHO HaKazaHHE MOMKET OBITH
Ha3HAYCHO ofMHakoBoe. Bonee Toro, npu moGom
BHU/IE PCHINBA NPECTYILIEHHIE, ecu cyaoM ycTa-
HOBJIEHBl CMSATMaKImAe OOCTOATENBCTRBA, CPOK
HaKa3aHWs MOKET ObITh HAa3HAYeH MeHee OIHOM
TPeThel YacTH MAKCHMMAaJIbHOTO Cpoka Hamboliee
CTPOTOTO BHJ]a HaKa3aHWUS, a IPH HAIWYHUM HCK-
JHOYMTENBHBIX 00CTOATENIBCTE MOYKET OLITH Ha3-
HAaYyeHo Aaxke Oosiee MATKOE HAKa3aHME, YeM To,
KOTOpOe TNPEeyCMOTPEHO 3a AAHHOE IIPEeCTyIuIe-
Hue. Takum o00pa3oM, COBepIICHHO IOTepsICH
CMBIC/I BBIIEICHUS DPa3NIMYHEIX BUIOB pelMu-
Ba [3, c. 20].

C npyroit CTOPOHBI ClieyeT OTMETHTh, YTO Ha
TIONIMTHKY HA3HA4YeHHMA HaKaszaHui BIMAET Iienas
COBOKYNHOCTE (DAaKTOPOB M OTJIENbHBIE W3 HHX
3aKpeIUieHbl B YTOJIOBHOM 3aKOHOHATENBECTBE B
BHIE TIPHHUMIIOB Ha3HAYeHHs Haxazanug. Ho
KpoMe 3aKOHOHATE/IbHOIO YPOBHS Ha TIOJIMTHKY
Ha3Ha4YeHWs HaKa3aHWi BIMAIOT H (akTophl, Ha-
IPAMYH0 HE CBS3aHHBIE C YTOJIOBHBIM 3aKOHOM.
To, uro yronoenas nonuruka B CroBeHHM ABIse-
TCA HEOMNpaBAAHHO MATKOH W CHHCXOOMUTENBHOM
CBUIETENBLCTBYET Tako# npumep. B xone Benenms
YTOJIOBHOTO [efa NPOTHB MEXKIYHApOJHOH Tpyr-
ITHPOBKH TOProBLEB HAPKOTHYECKMMH BElECTBAa-
MH, 0]JHa U3 0OBMHAEMBIX JKEHIIHMH YECTHO 3asBH-
7la, YT0 B Ka4eCcTBE CTpPaHbl, Yepe3 KOTOPYH Io-
CTaBJIAJICA 3ampelleHHbli ToBap B Eppony, 6su1a
BEIOpana umMeHHo Cnopeuus, MoTOMy 4TO HOpHC-
Thl, 0OCITYKHBAIOILHE 3TY HPECTYIHYIO OpraHHU3a-
MIO, IIPHILTH K BBIBOJY, YTO 3a 3TO TNpecTyIUie-
HHE B JTOH CTpaHe YCTAHOBJIEHO CaMOE€ MSArKoe
HakazaHWe, a CY[Bl BEIHOCAT CaMble MATKHE TpH-
ropopbl. Tropemel B CIOBEHHH 110 BBICOKOMY
YPOBHIO KOM(OPTHOCTH CONOCTABHMEI C TIOPh-
MaMM psla pasBUTEIX €BPONEHCKMX cTpaH (TyT
ymecTHO Oyner Bemomuuth geno Anjepca bpei-
BiKa B HopBerum u ycrloBHS ero cojep:auus B
TIOpbME). DTOT MpHMep MOXKET TMOKa3aThes Bec-
KOH TIpHYHMHON 1A YXKecTOYeHHs IONUTHKH Has-
Ha4yeHHsd HakasaHuil B CIOBEeHWH,

He cMoTps Ha TO, 4TO IOJNUTHKA Ha3HAYCHNUS
HAKa3aHWi OIpenenseTcs KakK OTHEJbHBIH BUI

YTOJIOBHO-TIPABOBOM TOJIMTHKH, TIPEACTABIIETCS
BO3MOKHBIM BBIIC/IMTE M OONlce KOHKpPETHOE ee
snaveHue. CyuiecTByeT onpemenéHHOE pasiuyMe
MKy TONHTHUKOH Haka3aHWH, IpeIycMOTpeH-
HBEIX B CAHKIIMAX HOPM YTOJIOBHOTO 3aKOHA H T0-
JTUTUKOH Ha3Ha9YeHHs HaKa3aHWH, oMpejlenseMbiX
cysnom. Ecnu nonwThka HasHaueHHMs Haka3aHMiA,
NpeIyCMOTPEHHAs 3aKOHOM, MPENCTABISET II0-
ApoOHY0 KiaccuHUKalMIo HaKazaHuii 3a yrosoB-
HBEIE MIPECTYILIEHNS, COCTABBl KOTOPBIX 3aKperuie-
HbI B YTOJIOBHBIX KOJEKCAX MO MPUHLMIY HX 00-
IECCTBEHHON OMACHOCTH OTHOCHUTENIBHO OXpaHse-
MEIX 0OBEKTOB, TO MOJIMTHKA HaKasaHuii, ocymec-
TB/IsIeMas CY/IaMH, MMCeT OTHOINGHME K THIY H
CTeIleHH CTPOTOCTH NPHIOBOPOB, KOTOPHIE BBIHO-
CATCS KOHKPETHBIM JIMIIAM 32 KOHKDETHBIE COBE-
pIIEHHbIE NPECTYUIEHHMA.

B VkpaunHe na oTame BEIHECEHHS HaKazaHWA
Cyd YYMTBIBaeT WENBIH psax ¢akTopoB, 3aKpen-
neHHbIX B HopMax YK Yxpaunel. [lpunipne: nas-
HaueHHWs HaKasaHus NpPeNoCTaBIAIOT Cyabe TPaBo
HA3HAYNTE HaKasaHwe Oojlee MATKOe, WeM Ipel-
YCMOTpPEHO B 3aKoHe, nepeiTH Kk Oonee MArKoMy
BUYy HaKa3aHWs, 3aMCHUTH HEOTOBITYI0 YacTh
HakazaHus OoJiee MATKIM.

To ecTh Ha pa3MYHBIX STanax peaau3alHu
YrOJOBHOW OTBETCTBEHHOCTH, NPHMEHAS IIPHUH-
LMITbl HHIMBHAYyaIM3auuu Hu auddepeHimanmu
VYTOJIOBHOHM OTBETCTBEHHOCTH, CY/I MMEET BLIHECTH
Goslee MArKMit TIDHrOBOP, He BBIXOHS 3@ PaMKM
3aKOHHOCTH.

ITo muenuno H. A. I'yropoBo#i, npunsTtHe pe-
IIEHUH O CMJAI'YeHMH HaKa3aHuH, sBiseTCs Tpa-
BOM Cyna, a He ero o0s3aHHOCTEI. B cBaA3m ¢
9TUM M depeHIals YIoJOBHOH OTBETCTBEH-
HOCTH COCTOMT B ONPENENEHHH KPHTEPHERB, TIPH
HAlIMYMH KOTOPHIX CYJYy MPeloCTABIAIOTCS JUC-
KpelHOHHBIE monHOMound [4, c¢. 77-78]. TIlpm
OTCYTCTBHHM KPHUTEPHEB CMATYCHMS HaKa3aHmsi,
[IPEJlyCMOTPEHHBIX B 3aKOHE, MJIM XOTs OBl 010~
r0 M3 HHX TaKHe MOJIHOMOYHSA Y CY/a OTCYTCTBY-
10T. Ho ocHoBHas npoiieMa COCTOMT B TOM, 4TO B
[PEUMY IIECTBEHHOM OONBUIMHCTBE CIIy4Yaes Npu
hopmynmpoBannu AHdGEPEHIHOHHBIX KpUTEPH-
€B, KOTOpHIE XapaKTepU3YIOT, HamnpuMep, JH4-
HOCTh BHHOBHOTO, 3aKOHOJATENb HCIOJIB3YET
OLIEHOYHBIE MOHATHS, KOTOPEIE HE HMEKT YETKOTO
3aKOHOJATEIPHOTO ONpelelieHus. 3To, B CBOIO
o4epesb, pacluMpseT OOBEM JIHCKPELMOHHEBIX
nonHoMouwi cyna. TakuMm obpasoM, yroiaosmoe
3aKOHOJIaTEe/ILCTBO TIPEOCTABISET IPEUMYIIECT-
BO AMCKPELIMOHHOMY METO/y Ha3Ha4yeHHs Haka-
3aHMI B cpaBHeHMH C dopmanbHBIM. B pamkax
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TIPUHIMIIA WHIMBWIYAIH3ALMM  HaKa3aHud Cy
BIIpaBe BbIHECTH NPUrOBOP M HA3HAYMTH HAKAa3a-
HHe, NpubiMAKalouieecs K BRICIIEH CaHKIMH, WM
)K€ 3HAYMTENBLHO CMATYHTL HaKA3aHUE M JIajke
0cBODOIUTE JIMLIO OT YrOJOBHOW OTBETCTBEHHOC-
TH W/WIH HakazaHus. Takoe cOOTHOLIeHHE HBIIsE-
TCA TPAJAMLIMOHHLIM KaK A/ YKPaMHCKOro, Tak M
CIIOBEHCKOTO YTOJOBHOTO IIpaBa, HO TMOCJIEIHHE
TCHOCHLMH Pa3BUTHS YTOJIOBHOTO 3aKOHO/IATENb-
CTBa 00EMX CTpaH CBUAETENLCTEYIOT O MOMBITKAX
pacumiMpends rpanun audiepeHUIHaUMH YTOJIOB-
HOH OTBETCTBEHHOCTM C OJIHOBPCMEHHBIM CYiKe-
nieM cepsl ee MHAMBMIYammsammu. K coxae-
HUIO, ClIeyeT OTMETHTb, 4TO 9Ta TEHOEHIMA
ocymecTriifeTcss Oe3 Hamme)kallero Hay4Horo
000CcHOBaHHS, OECCHCTEMHO, H TI03TOMY HE CTOMT
0KHMIATH 110JIOKUTENEHRIX PE3yILTATOB.

Ilpobnemy HasHayenMs HakazaHWi Clie/lyeT pa-
CCMOTPETE C IBYX TOUEK 3peHHs: KOJHYECTBO COC-
TaBOB MPECTYIUIEHHH, IPEAYCMOTPEHHBIX B YI0JI0-
BHOM 3aKOHOJATENbCTBE M KOJMYECTBO H3MEHE-
HMH, BHOCHMBIX B HETO C IEJIbIO YXKECTOUEHHS
caHkiui. C nepBoro B3rysla MOMKET CIIOKHThCH
BIIEHAT/IEHNE, UTO YIOJIOBHAS MOJIMTHKA CTAHORHT-
cs Gonee xkectkoit. Ho B pesymisrate Gosee Tiare-
JIBHOTO @Hajli3a Mbl YCTAHOBHIIM, WTO, HH YBeJH-
YeHHE KOJIMYECTBA COCTABOB TPECTYIUICHMI, HU
YHKECTOUEHME HaKa3aHHii 3a YXKC CYLUECTBYIOMIHE
NIPECTYIUICHMS He ABMseTcs 00s3aTeTBHBIM TOKa-
3aTesieM YIKeCTOYeHMs YroJIOBHO-TIPABOBOH MOJIN-
THKH B cepe HasHaueHUs HaKa3aHHH,

YtoOBl npuBecTH MpHMEp TOro, YTO M3MeHe-
HHS B YTOJIOBHOH NOJMTHKE He 00s3aTenbHO MpH-
BOJAT K YKECTOUEHHIO MEp HaKa3aHHd, HO Jaike
MOTyT nosneds (hakTHHECKOe OmpaphaHue 00Bu-
HACMBIX B NIPECTYIUICHMX, ClielyeT oOpaTuThed K
BHeceHHOMY B YK CroBeHHH HM3MeleHMIO, KOTO-
poe Betymwio B cuury 15 mad 2012 1. u B KOTOpoM
COJEePIKUTCS HOBBI COCTAR MpECTYIUIEHHA «3I10-
ynotpebnenne GromKeTHEIMH cpeficTBamuy [5]. B
COOTBETCTBHMH C 3TOM HOpMOH CIy’KalllHif, TOIK-
HOCTHOC JINLIO WM H000H Apyroi ynoJaHoMo4eH-
HBIH NIpecTaBUTE/Ib PAacTIOPAIMTENS OOIKETHRIX
CPEMICTB, KOTOPBIH pacriopsKasich 3THMH CpeacT-
BaMH, CO3HATeJbHO HapyIIaeT YCTAHOBJICHHbLIE
HOPMEI, a TAKkKE HE OCYLISCTBIIAET HaIJIesKaljui
KOHTPO/Ib MJTH 7K€ HE3aKOHHO MoJjib3yeTcs 01omke-
THBIMH CPEICTBAMM HE CMOTPS Ha TO, YTO Tpej-
BUJINT WM JOMKEH TIPENBHIETh, YTO AaHHOE [1ed-
HHE MOXKET MoBJIeYb 3a co60oii Gobimoii MaTepHa-
JBHBIA  yIIEpO TIOJUIEKNT HaKa3aHWio B BHIC
mrpada u JuneHns ceo6o/IBl Ha CPOK OT 3 Mecs-
LIEB 10 5 JET.

Ecnu 3TO mpecTymieHHe MOBJEKNIO 3HAYHTE-
JbHBIA MaTepHaibHbiil yimepO, To npeaycMOTpeHo
Ooslee cTporoe HakazaHHe — ITpad W JIMIIEHHE
cBoOone! Ha cpok oT 1 roga Ao 8 JeT.

CyOBeKTOM 3TOTO IPECTYIUICHHs SBJAETCA pa-
cripe/ieivTe/ib OOKEeTHBIX CPEACTB, MOA KOTO-
PEIM CIEQyeT MOHMMaTh o0y 00LiecTBeHHYIO
WIM 4YacTHYK OpraHH3aluio HiIH  (H3MYEeCKOe
JMLO MPO YCJIOBHM, YTO OHH MCHONB3YIOT 3TH
cpeAcTBa s TPeAOCTARIIEHHA OOINECTBEHHEIX
YCIyr MM JPYroH [esTe/lbHOCTH B HMHTEpecax
o0mecTBa HIH MPEeIOCTaBICHHs 001IECTBEHHBIX
Onar, a TaKke UCKITIOYHTENIBHBIX H IOTIOJIHHTEIb-
HBIX YCIIyT.

BioKeTHBIMH cpeICTBAMM B KOHTEKCTe 3TOM
CTAaThbU SBJIAETCA HEIBHKHMOE HMMYIIECTRO, J[BH-
JKMMEIE MaTepHalbHBIC LEHHOCTH, JIEHEKHBIE
CpPeNCTBa, KalMTAJIOBIOKCHHS H Ipyrue (opmel
cobCTBEHHOCTH B BHIE ILEHHBIX Oymar, MpHHAL-
NeKAMMX FOCY/IapCTBY, OpraHaM MEcTHOro caMo-
ynpasineHus, Epponetickomy Corosy win Kakoi
mi6o Apyroil obmecTBenoi opranmzamnuu [6].

B TosikOBaHMH K 3TOM CcTaThe YKA3aHO, YTO 78
Toro, 4robel obecneduTs 3ddexTHBHYIO TIpaBo-
BYIO 3aLIUTY OXO/UKETHBIX M IPYrux rocynaapcr-
BEHHBIX CPEACTB, KPMMHHAIM3YETCH HOBOE 00Mie-
CTBCHHO OIlacHOe AesHMe. DTo ocobas opma yike
CYNIECTBYIOMIEr0 mnpecTyrieHus «JlomkHocTHOE
anoynotpebnenue» (ct.258 YK Cnosenmn). Ha
NEPBBIA B3MJIAA 3TO CO3HAET BHAMMOCTE Y3KECTO-
YeHUs YroJoBHOW nonutuku. Ha camoMm ke Jene,
JMila, KOTOpble OOBHMHAKTCA B HOJDKHOCTHOM
3710ynoTpeb/ieHun, U3beraloT YronoBHOM OTBETC-
TBEHHOCTH 3a Hee, H0O B MX ACHCTBHAX COMEPIKU-
TCH COCTAB «HOBOTOY» IPEecTYNJIeHHA. A TaK Kak
YrONOBHBIA 3akoH oOpaTHOM CHIBI He WMEeT
(«HOBas» caHKIMA He sABNAeTcs OoJiee MATKOM), TO
M CKJIA[bIBAeTCA Ka3ycHas CHUTYalus, Korja Joi-
KHOCTHBIE JTMIIa mpocTo wu3GeraroT yYTOJOBHOM
OTBETCTBEHHOCTH.

B yronoessoMm kopekce YKpawHEI Takxke cojie-
PIKATCS 1(eNbIH psifi COCTABOB JOKHOCTHEIX Tipe-
cryrutennii (pazgen XVII YK Vkpauast «llpecty-
mneHust B cdepe ciay:xeGHOW OeATENEHOCTH |
npodieccHoHaNBHON IesTe/IbHOCTH, CBA3aHHON ¢
NpeJocTapNeHHeM myOmHuHeIX yeayry). Cpenu
3THX COCTaBOB M «310ynoTpedieHie BIACTHI0 W
cryseOHBIM mosioxkeHHem» (ct. 364 YK Vkpau-
Hel) M «lIpeBbimicHHEe BNACTH HIH CIYKEOHBIX
noJHoMouHi) (cT.365 YK Yikpauner). UHTEpecHo
OTMETHTB, YTO HAKa3aHMS 3a COBEpIICHHE ITHX
MpeCcTYNNEHUH NPaKTHYeCKH Takue ke Kak B YK
Cnoeenun. Toneko B YK VKpauHbl B CAHKIIHAX
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OTHX CTarel NpemXycMOTPeHBl AOMOTHUTENLHBIE
HakasaHHd B BHIOE JHIIEHWA [paBa 3aHHUMATh
OMpeJies/IEHHBIE  [IOJDKHOCTH MIIH  3aHWUMATHCH
OTIpeJIe/IeHHOM JIesTe/IbHOCTEID. MeHee Tsxkue
BH/IBl 3THX JEAHHH BIACKYT albTepHATHBHBIC Ha-
KasaHHS B BHJ/Ie WCIPABUTENBHBIX paboT wWiw
orpaHu4eHus ceoOOIEI. |

CocTaBbl MpecTyIUICHHH, KacalolluMecs, Tak
Ha3bIBAEMOT0, HELENEeBOro HMCNONb30BaHuA Oro-
JUKETHBIX CPEJICTB, COEPIKATCs B CTATBIX pasjielia
VII VK Vkpaunsl «llpectymnenus B chepe xo-
3AHCTBEHHOR gesTenbHocTH». OT0o «Henenesoe
HCIIONIB30BaHHE OIOMIKETHBIX CpPENICTB, COBEpILE-
HHME pacXo/0B M3 OIOIUKETa MM TIPE/IOCTABIIEHHE
KpEIUTOR M3 OroykeTa Ge3 YCTAHOBIEHHEBIX 010-
JUKETHBIX MpeHA3HAYEHWH WIHM C MX IIpEBBIIIe-
HueM» (ct. 210 VK Vkpaunsl) n «HM3manwe Hop-
MaTHBHO-TIDABOBEIX aKTOB, KOTOPBIC YMEHBIIAIOT
MOCTYIUIEHHUs! B OIO/DKET MITH YBEJIMYMBAIOT pac-
xonp! Oromkera BompekH 3akonam» (ctT.211 YK
YKpaussr).

CyObexTaMH 3THX HpecTYIUIeHMH ABAIOTCH
pacriopsanTenn GIOKETHBIX CPEJICTE BCEX YPOB-
Hell W NOJDKHOCTHBIE JIMIA, TTOMyYaTell GIo/pKeT-
HBIX CPEJCTE.

CynebHas npaktvka YKpauHbl MAET 1O TYTH
KBATH(UKAIMH [IPECTYIUIEHHH, COCTaBbl KOTOPBIX
NPeIyCMOTPEHEl B cTaThax 365,366 u 367 cr. crT.
210 m 211 VK Vkpanns! 1o PUHIHIY KOHKYpe-
HUMH o0Imed ¥ crneuuanbHOM HOPMBIL, U TOJIBKO B
Cilydae Mnoamenku OokyMeHToB («JomkHoCTHOMN
nompior» ¢r.366 YK Ykpannsl) Bo3MokHa KBAIH-
(prkaums no corokynHocTH co c1. 210 VK Vipa-
WHBI. OYEBHIHO, TAKYIO MPAaKTHKY MOXHO TIO/BE-
PrHyTh KPHTHKE XOTH OBl MOTOMY, 9TO B CHEL[Ha-
IpHOA Hopme (Hanpumep, ¢1.210 YK Vkpauusr)
CaHKUMs MeHblle, 4eM B o0weil (Hanpumep, B
¢T.365 VK VKpansel), a 3T0 IPOTHBOPEYHT Npa-
BHWIaM KBaJIM(HKALIUH.

Ocobyio npobnemy B CJOBEHMH OTHOCHTENb-
HO YrOJIOBHOW TOJMTHKH MpeNcTaBiseT coboi
TpaJuIHs IIpUMeHeHns 0oJlee MATKOro 3aKoHa Ha
OcHOBauuM §1 c1. 15 MexayHapoaHoro nakra o
TPAKIAHCKMX M TIONUTHYECKUX mpaBax. MuI To-
BOPHM O TPaJHMLIAK, XOPOMO H3BECTHOM PHCTAM,
COIJIaCHO KOTOPOH B Ciydae H3MEHEeHHs 3aKoHa,
HMCBIIEM MECTO IMOCJe COBEPLIEHUA MPeCTyIlle-
HMSA, HO [0 OKOHYATEILHOTO TIPHHATHS pelleHHs
(mpuroeopa) mno femy, NpesycMOTPEHO NMPUMeEHE-
Hue Gosiee MATKOTO 3aKOHa, a, ClIeJ0BaTelIbHO,
BhIHECEHHE Oonee MArkoro mpuroeopa. ComHuTe-
JIBHOCTL 3TOH TpaaWIiH, KOTOpas JIake Moy Iuia
TOMIEPKKY Y psAla MOJMTHKOB, MOKET OBITh Hau-

myqmuM o6pa3oM TIpoLeMOHCTPHPOBAHA Ha clie-
AymomeM npuMepe. BoseMeM JByX moacyauMbIx,
KOTOpbIE COBEPUIMIH OJMHAKOBEIE [IPECTYIIIEHNS.
Oauu M3 HUX IPHHHUMaeT cyneGHYI NOBECTKY,
€0 IPUBIEKAOT K YIOJIOBHON OTBETCTBEHHOCTH U
CYI BBIHOCHT 0OBMHMTENBHBI npurceop. pyroe
JKe JIMLO, pasjIfuHBIMH criocobamMu u3beraer r1o-
JIyH4eHHMs TOBCCTKH B CY[ (CKPLIBAETCS, YE3KACT B
MHOCTPAHHOE TOCYapcTBO, HE TIPHHHUMAET MOBec-
TKH). OHO NMpogomkaeT HaXoauThes Ha cBobofe,
oKa B YTOJOBHOM 3aKOHE HE MPOM3OHOYT H3Me-
HEHHA, TpelycMaTpUBalOIIUe MEHee TSHKKHE Ha-
KazaHuA (WM BooOmie, JeKPUMHMHATH3AIMIO) 3a
HesiHHs, KOTOPbIE OHO coBepumaio. Ha ocHoBanmu
TPaJHIHK, KOTOpas CYMIECTBYET BO BCeX CTpaHaX
Ha YpPOBHE 3aKOHA, CyZI IO/DKEH TpPHMEHSTH B
OTHOIIEHHH 5TOTO JIMLA HOBBIM, Ooliee MATKHIA
38KOH. JTO, 110 CYTH, O3HayaeT, (akTHyeckoe
[0OUIPEHHE TIPaBOBOI CHCTEMOI TeX, KTO Croco-
OeH e€ mepeXuTpuTE.

Ilpusesiennslit mpumep niprobpeTaer eme 6o-
JIee CIIOpHBIH XapakTep, eCH B HEM IOSBJIAETCS
MOCOOHHK TIpecTyrnenus. YToGsl npoaeMOHCTPH-
POBaTh 3Ty CHTYAlMIO, PACCMOTPHM JIEJi0 Tpex
COOONIHMKOB, YYaCTBYIOIIMX B OJHOM M TOM Ke
orpabnieHnH. B 510 Bpems, Koraa cy/ BEIHeC nep-
BbIH TIPUTOBOP, NPOM3OLITIM M3MEHEHHA B YIOJI0-
BHOM 3aKoHe, Obla nipeiycMoTpeHa Gonee Markas
CaHKIIMA ¥ BHIHECEH Oollee MATKUH TPHUTOBOD.
Pa3HHLa B CTPOKAxX JIMIIEHHS CBOOOBI COCTABIIS-
eT 3 roga B CTOPOHY YMEHBIUCHHMS CTPOKa, HO
TONBKO JBYM coobmuukam. Tor dakr, yto Ha
BBIHECCHHME 3HAYUTENBHO OoJiee MATKOrO IpHro-
BOpa B OTHOLICHHM IBOMX COOOHIHMKOB OKazamno
BIIMAHME MPUHATHA HOBOTO, GoJiee MITKOTO 3aKo-
Ha, a He JIN4Hble 0OCTOATE/ILCTBA, 03HAYAET, YTO
3aTparkBaeTcs He TOJILKO npollieMa cripaseiiv-
BOCTH, HO M TIpobJieMa paBeHCTBA TIEpe/] 3aKOHOM,
4TO ABJIAETCH OJHUM M3 OCHOBOIIOJIOKHBIX TPUH-
LIMTIOB YTOJIOBHOTO TIpaBa.

VBenMueHHe Haka3aHMA 3a CYINECTBYIONIHE
YTOJIOBHBIC NPECTYIUIEHHS TakXKe He CrocobCTRy-
€T YXKECTOYEHMIO TIOJHMTHKH Ha3HauyeHMs Hakaza-
HHiA. Ecli MBI npocneinM 3a NpecTyIUleHHAMH,
MMEIOIIMMH OTHOLIEHHE K HAapKOTHKAM, TO 3aMe-
THM MeJUIeHHYI0 TEHISHIIMIO YBETHYEHHs HaKa-
3aHUS, H MOXKEM IMPHHATH K BBIBOIY, YTO NOJHTHKA
Ha3HA4YEeHMUd HaKa3aHWM, COOTBETCTBEHHO, CTaia
Gonee cypoBoil. OnHAakO HeaKTHBHA® MO3MIMA
OpraHoB OOBHHEHMs CBMCTENBCTRYET, YTO YKec-
TOYEHHE NOJUTHKH Ha3HAYCHW HaKa3aHHI HOCHT
MO BUIMMEIA  XapakTep. DTO YTBepKIeHHe
MOXKET OBITh TPONECMOHCTPUPOBAHO HAWITYYIIMM
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oOpasoM Ha cliefyioumeM rpuMepe. PaccMoTpuM,
TAaK HA3bIBAEMYIO, «METOHAOQHOBYIO TIPOTPaMMY».
YyuTeiBas LIMPOKO W3BECTHBIH ¢akT, 4TO Tepa-
MHs ¢ IIPAMEHeHHeM MeTaZoHa Ha CaMOM JIeJic He
SIBJIIETCH JIeYeHHMEM, a caM METAJIOH MpencTaBs-
eT cobol TICHXOAKTHMBHOE BEIIECTBO, KOTOpOE
IPHUBOJIUT K HApKO3aBUCHMOCTH, H OTHOCHTHCA K
3aMpelleHHBIM HApPKOTHKaM, HEBO3MOXKHO OTpH-
1aTh, YTO OCYULIECTBJIEHHE METAJ0HOBOH Mporpa-
MMBI COIEPIKHUT 3JIEMEHTHI NPEeCTYIUICHHS B paM-
Kax TMpeoCcTaBIeHHA BO3MOMKHOCTH ymoTpebie-
HUs HapkoTukoe. He cMOTps Ha 0O4YeBHOHOCTH
TOT0, YTO MPOBEAEHHE METOJOHOBOM MporpaMMbl
BKJIIOYAeT B ce0s JJIEMEHTBI TpecTyIJeHus,
IIpeyCMaTPUBAIOLIET0 HaKa3aHWE B BHIE JHIe-
Hus cBoBoanl cpokom oT 1 g0 12 ner, opraHbl
OOBMHEHUS He pearupyioT JOIDKHBIM 00pazoM, a
H3 OroKeTa rocyapeTba Jlaxke MOCTYHAKT Cpell-
cTRa Ha (WHAHCWPOBAHWE NAHHOM TPOTpPaMMEI.
Tperuit maparpad craten 187 YK Crosenun,
rosopauleil 06 oOs3aTenbHOM KoHbUCKALMM 3a-
MPETEHHBIX HAPKOTHKOB, SBISETCA OYEpeIHBIM
MOCTAHOBJIEHHEM, He MPUMEHMIONIMMCS Ha TMpak-
THKE.

Kakoe-To BpeMs MeTajoH Kak 3aMecTHTellb
repouna npumensaiacs U B Poccun (B 90-¢ roam!
XX Beka), HO MOCJie 3aHECEHU TperlapaTta B CIH-
cok «[lepeveHp HapKOTHYECKHMX CPECTB, TICHXO-
TPOIIHBIX BEILECTB M MX NPEKYPCOPOR, TMOJJIEKa-
mux xoutpomo B Poccuiickolt Penepaunn u 3a-
npemieHus e€ro obopoTan, IepecTal HCTOJB30-
Barbci. llpyyusamm 5TOMy CTail MpaKTHYECKH
HACTOJIBKO e OBICTpoe pasBUTHE NMPHBLIKAHMA K
Tpernapary, a Takke YHoTpeOneHHe ero He IO
HA3HAYEHHMIO C LENbI0 MOTYYHTh HAPKOTHYECKOe
Y IOBOJTECTBHE.

Ilockonexy ®PenepanbHbeiM 3akoHOM Ne 3 oT
08.01.98r. «O HapkoTMYECKMX CpENCTBaX M MCH-
XOTPONHEBIX BEIIECTBax» JieWeHHe HAPKOMaHHH
HAPKOTHMYECKUMM CpEACTBaMHM 3anpemaercs (CT.
31, m. 6), meTagoH Ha Tepputopun Poccun BooO-
e He MOXKeT OBITh HMCMONB30BAH B JI€4eOHOMH
[IPAKTHKE.

B Vkpause oTKpbIIach, Tak HasbIBacMas, «MeTa-
NoHOBas TporpaMmay»: HapKO3aBHCHMBIN T0JTy4aeT
BO3MOKHOCTB 110JIy4aTh HApKOTHK JIETAJIbHO B Me-
TUIMHCKHX yupexaeHusx. s HapkoMaHa o4eHb
ke BBITOJHO, €CIM He CKa3aTh Oonbime, 1a W
cTpaHe Toxe: Joxusai cebe Tuxo. o cux mop me-
OyTcsA CTIOpBI O 1enecoobpasHOCTH, HO pelieHHe
NPHHATO — HApKOTHK pa3zfaroT xkenaromuM. CraTs
«M30paHHBIM» HE OYCHL TPYIHO, HO GOMBIIMHCTBO
He MOHMMAET, YTO 3TO MOCTeHMI Oeper.

CyThk Tako#l YroJIOBHOH IMOMMTHKH, MATKO TOBO-
pA, He uMeeT moa coboi 3/pasoro cmsicna. Ilpen-
CTAaBETE MEJIKOTO TOProBLIA MapHXyaHoif, B OTHO-
LIEHHH KOTOpOTo BO30YAIEHO YroJIOBHOE EN0 3a
pacrpoCTpaHeHHe HeCKONBKMX CHTapeT ¢ HapKOTH-
KOM, B TO BpeMs Kak Te, B YbMX [eHCTBHAX SBHO
IPMCYTCTBYIOT 3JIEMEHThl KPUMHUHAJIBHOTO IIPECTY-
IUICHAS, Jake TIOMYHaloT (PHHAHCOBYIO TIOJUIEPHKKY
3 Orompkera rocynapctBa. IlogoOHas cuTyaims
HabmoqaeTes B Cilydae KPIMHMHAIBHBIX TIPeCcTyILIe-
HUIA, Te OBUIO BBIABICHO OKa3aHMe MOMOIIH B pac-
NpOCTpaHeHUH 3alpellicHHbIX HapKOTHMKOB. Kak
MOSKeT JIHIO, 3adepikaHHOe OOHaXKIb] 3a NpeJocTa-
BIIEHME MecTa A7s ynorpeQsieHHs: HaApKOTHKOB, Mo-
HATH TeX, KTO IPelOCTaBIAeT BOZMOKHOCTD YIIOT-
pebiieHHs HApKOTHKOB Ha PeryJisipHOH OCHOBE M B
KpyIHBIX MacmuTabax, IpydeM [oay4as rocyaper-
BeHHYI0 noaaepxkky! Takxke He NoABeprawTcs yro-
JIOBHOMY TIpeC/ie/IOBAHMIO pazjiMuHble 001ecTBa U
acCOIMALH, KOTOpble DECIIaTHO pacupoCTPaHAT
HApKOMaHaM MIJIBI 11 MHBEKIMH, X0TA Oe3 coMHe-
HHS SCHO, /U KaKOH LIeJIM OHM IIpeIHa3HAYCHEI
Xponnuecky GoJibHBIE TALMEHTHI, KOTOPHIM TIPHX0-
JMTES TIOKYIATh IITIPHIIEL 32 CBOM c4eT, abcoroTHO
He TIOHMMAIOT, TIo4eMy INTIPHLB! BBELIAKOTCS HApKO-
MaHaM OecIUIaTHO, B TO K€ BpeMs Kak MM IpHXOJH-
Tcsa npuobpeTaTs WX 3a CBOM AEHBIH, HE CMOTPSA Ha
MeTHIIMHCKOE TI0KA3aHUe K MX HCIIOJIb30BAHHIO.

EcnM M CyNIECTBYIOT B JOCTaTOMHOH Mepe
000CHOBAHHBIE TIPHMUMHBI MPOBEIEHUSA METaJoHO-
BOM TIporpaMMbl (ec/iM Ha IPO(ecCHOHATBHOM
YpOBHe BOOOIIE BO3MOMKHO JI0OKa3aTh, HYTO IIpe-
MMYLIECTBO JaHHOIO JIEYEHHs 3HAYMTE/ILHO IIpe-
BOCXOJIHMT €r0 BpeJHble MOCNE/ICTBHA), TO JaHHBINA
BOINPOC JOJIZKeH PEryJHpOBaTECA TAKHM 00pasoM,
yToOEI OBIT0 MAKCHMAJIEHO MOHATHO, KOTJA W TIPH
KAKHX YCIOBMAX HEsHUs, coAepKaliie d11eMeHThI
npecTyIUieHus, He Hakazyembl. Hapsagy c akTom,
spJsromuMes nonpaskoii k YK Crosenuu, BCTy-
nuBiueit B cuny 15 mas 2012 ropa, crarea 187 YK
CnoseHuH OblUTa JIONIONTHEHA YeTBEPTHIM Taparpa-
(GoM, KOTOpBIi IJIacUT Ccledyloulee: «IEsAHHE,
UMEIOINE OTHOLICHHA K TIEPBOMY M BTOPOMY
naparpady JaHHOH CTAaThH, ABIAETCA 3aKOHHBIM B
TOM cllydae, ecid JielicTBHe OOBMHAEMOIro COOT-
BETCTBOBAJIM NpPOrpaMMe JieUeHHs HapKO3aBHCH-
MOCTH WIH KOHTPONHMpyeMoro ynorpedienue
HAPKOTHKOB, TOJIYYMBIUEH  Trocy[apcTBEHHYIO
JIALEH3NI0 W OCYIECTBIIAEMYIO TOJ KOHTPOJIEM
OpraHOB 3IpABOOXPAHEHHAN.

K coxkanennio, HeT YBePEHHOCTH, UTO JaHHOE
HOJIOKEHHE ABIIAETCH pelieHHeM BBINIEYKa3aHHBIX
1po6jemM, Tak Kak o0mEeU3BECTHO, 4TO Tepanus ¢
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MPUMEHEHHEM MeTaOHA HE SBICTCS JIEUEHHEM.
Kpome Toro, coBepuieHHO He IMOHATHO, Ha KAKOM
OCHOBAaHWM Kako#l Obl TOo HM OBIT 3aKOH, M3JaH-
HBbIH OpraHaMH 3/IpaBOOXpPaHEHHs, MOKET 0700-
PHTE pAaClpOCTPAHEHHE IICUXO0AKTHBHEIX BELIECTB,
KOTOpbIE NPHUBOAAT K MOSABICHHIO HAPKO3aBHCH-
MOCTH H HUKOMM 00pa3oM He NpeJiCTaB/iseT co-
Oofi newenne. Kak BBIBOM, Clle[yeT OTMETHTE, YTO
CerojHs MOJIMTUKA HAa3HAYEHMA HakKasaHuil, Kak
YacTh YIOJMOBHOM IOTMTHKH, OCHOBAHA HA IOCTE-
[IEHHOM OTKa3¢ OT MPHHIMIIOB 3aKOHHOCTH M Iie-
penaud Bce DONBIIMX AMCKPELHOHHEBIX MOIHOMO-
YHH B PYKW CyJed ¥ HHBIX paDOTHHKOB IIPaBOOX-
pPaHMTENIbHBIX OPraHoB (MPOKYpPOpOB, ClieqoBaTe-
neit). TIpHHLIMIT HEOTBPaTMMOCTH HaKa3aHMs B
COBPEMEHHOM MHpE OUeHh YacTo He cobmopaer-
cd. OOHHAM M3 [PUMEPOB 3TOT0 MOXET CITYIKHTh
nosoxeHHe 4acty 2 cratbM 75 YK Ykpawnusr u
AKT, BCTyNIMBIUMH B cuny 29 Hos6psa 2011 roga B
Crnosenun [5]. Peysr B manHOM citydae HIOET 0
MPH3HAHHH BHHEI M 3aKJIIOUYCHMH COTIANIEHH KaK
OCHOBAaHMA 11 OCBODOXKIEHHS OT HaKa3aHMs ¢
HCTIBITATENHHBIM CPOKOM.
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KpnminanbHo-1ipaBoBa MoJiTHKa y chepi npu3HaveHHs oKapaHsb (MopiBHANIBHO-TIPABOBMIT aHAJIi3).

Y cTarTi po3riAgaTeCsa OKPEMi acTieKTH, AKi CTOCYIOTCS NPU3HAYCHHSA NoKapaHHs B Ykpaini Ta Crose-
Hil. ABTOpH aHaJli3yi0Th MOJITHKY TIPU3HAYeHHS TIOKapaHb, AK Pi3HOBMA KPHMIHAJIBHOT MOMITHKM B LIIOMY.
PoOHTLCA BUCHOBOK, 110 B JCAKHX BUNAJKaX CyIH NPH3HAYAIOTH 3aHAATO M’AKe MokapaHHa. OkpeMe MUTaH-
Hil TIPHCBAYEHE PO3ITIAY JMCKPEUIHNX TIOBHOBAKEHb CyJIy Ta NPHHIMITY 3BOPOTHOI CHIIH KPHMiHATHEHOTO
3aKOHY, IO IHKOJIH J1a€ MOKJIMBICTh BUHHHM 0c00aM yHHKHYTH NOKapaHHs.

Kio4osi cioBa: kpuMiHaTBEHA NOMITHKA, TIPH3HAYCHHA MOKAPAHHs, TOPIBHANBHE JOCTIKEHHS, KPHMi-
HaJIEHE 3aKOHONABCTBO, YHKIIT cy 1y, 0OBMHYBaJIbHHIA BUPOK.

V. Jakulin, S. Lykhova

Criminal policy in the sphere of sentencing (comparative-legal analysis).

The paper considers some aspects of the sentencing in Ukraine and Slovenia. The authors analyze sen-
tencing policy as a kind of the criminal policy in general. Authors conclude that in some cases the courts
prescribe too lenient penalty. The certain issue devoted to the discretionary power of the court and the prin-
ciple of retroactivity of the criminal law, which sometimes allow perpetrators to escape punishment,

Keywords: criminal policy, sentencing, comparative study, the criminal law, the functions of the court, a
guilty verdict.
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