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Bail-out measures of enterprises as a way to avoid bankruptcy
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Abstract. The task of scientific research is to determine legal methods to avoid the bankruptcy of
enterprises. Particularly, the article deals with the process of bail-out before the initiation of a
bankruptcy case as one of the effective measures to avoid insolvent debtor of the enterprises. The
content of bail-out measures is investigated. The content of this measures consists in the complete or
partial change of the owner, the charter of the fund of the legal entity and in the change of its
organizational legal form, new organization of activity by changing the structure, principles and its
types.
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Problem statement

The current level of social and economic development of aviation enterprises in Ukraine largely
depends on the manifestations of globalization and integration processes both at the interstate level
and at the level of the economy of the country. The problems of management of aviation industry,
restructuring, appreciation of market value, financial firmness, co-operating, enterprises with an
environment in the conditions of market relations are accompanied by the row of problems that create
pre-conditions for the search of the newest approaches and requirements to the increase of
competitiveness.

Results of the market reforms conducted in
Ukraine confirmed the necessity of further
realization of changes in the system of
bankruptcy. At the same time, there is a
practically unregulated problem of application
measures to avoid bankruptcy of aviation
enterprises. Conceptual provisions of the
mechanism to avoid bankruptcy should be
implemented in such areas as legal, economic
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and organizational-informational. Indisputably,
in the sphere that we are considering, the main
is the legal aspect the idea of which is to
prevent the bankruptcy of aviation enterprises.
Indeed, the legislator introduced amendments
to the Law of Ukraine «On Restoring a Debtor's
Solvency or Recognizing It Bankrupt» about
the use of measures to avoid the bankruptcy of
the debtor. However, the problems of
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bankruptcy remain. But even the perfection of
regulatory acts does not always mean the
effectiveness of their functioning.

Results. The Law of Ukraine «On Restoring
a Debtor's Solvency or Recognizing It
Bankrupt» (hereinafter - the Law) in the new
version of 2011 provides that the founders of
debtor's company (participating partners and
shareholders), owner of debtor's property (the
body authorized to manage the property),
central executive body, the bodies of
Autonomous Republic of Crimea, local self-
government bodies are obliged under their
authority to take timely measures to prevent
the bankruptcy of the debtor [1].

In case of signs of bankruptcy, the head of
the debtor of the aviation enterprise is obliged
to send information about the presence of
signs of bankruptcy to the founders of debtor's
company (participating partners and
shareholders), to the owner of the property of
the debtor (the body authorized to manage the
property).

The founders of debtor's company
(participating partners and shareholders),
owner of debtor's property (the body
authorized to manage the property), the
debtor's lender, other persons for the purpose
to avoid bankruptcy of the debtor can be
granted financial assistance for repayment of
debtor's debts to creditors, including
obligations to pay taxes and duties (mandatory
payments), insurance payments on compulsory
state pension and other social insurance and
bail-out of the debtor before the initiation of
the bankruptcy case [2].

When the debtor takes financial assistance
he makes commitments before persons, who
provided such assistance, to the in accordance
with the procedure established by law.

One of the effective measures to avoid
bankruptcy of the debtor of the aviation
enterprises (hereinafter - debtor) is his the
bail-out before the initiation of a bankruptcy
case. The bail-out procedure is a system of
measures to restore the debtor's solvency,
which can be carried out by the founders of the
debtor's company (participating partners and
shareholders), owner of debtor's property (the
body authorized to manage the property), the
debtor's lender, other persons for the purpose
to avoid bankruptcy of the debtor by taking
organizational, economic, managerial,
investment, technical, financial, economic,
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legal measures in accordance with the law until
the violation of the laws in the case of

bankruptcy.
The article 106 of the Civil Code of Ukraine
established that merger and

acquisitions, division and distribution of legal
entity carry out by the decision of its
participants or a body of a legal entity
authorized by the article of association, and in
cases stipulated by law, by a court decision or
relevant state bodies. The law may provide the
relevant state authorities to obtain the consent
of the termination of the legal entity by merger
or acquisition [3].

In the case of the merger and acquisition of
legal entity, all its rights and obligations are
transferred to a new entity created.

Affiliation takes place when one or several
legal entities are affiliated to the other legal
entity already in operation, with all the rights
and duties of the legal entity under
reorganisation passing to the latter.

Distribution means distributing the rights
and duties of the legal entity under
reorganisation to other legal entities in
operation.

In the <case of the division the
establishment of two or more new legal entities
on the basis of one legal entity under
reorganisation, to which the rights and duties
of the reorganised legal entity pass in certain
proportions on a ground of the separate act
(balance sheet) [4].

The legislator in Part 3 of Art. 29 of the
Law of Ukraine "On Restoring a Debtor's
Solvency or Recognizing It Bankrupt" gives a
definition of restructuring. Restructuring means
the implementation of organizational-
economic, financial-economic, legal, technical
measures aimed at the reorganization of the
legal enterprise, in particular, by its division
with the transfer of debt obligations to a legal
entity that is not subject of the bail-out, to
change the form of ownership, management,
organizational and legal form, which will
facilitate the financial improvement of the
enterprise, increase the efficiency of
production, increase the volume of production
of competitive products and fully or partially
meet the requirements of creditors.

Consequently, one of the measures of bail-
out before initiation of a bankruptcy case can
be a procedure for termination of a legal entity
by merger and accession, division and
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distribution on the basis of Art.107 of the Civil
Code of Ukraine. However, Part 1 of Art. 59 of
the Commercial Code of Ukraine states that
the termination of the entity's activity is
carried out by its reorganization or liquidation -
by the decision of the owner (owners) or
bodies authorized, by the decision of other
persons - founders of the entity or their legal
successors, and in cases stipulated by the
laws, by a court decision. For example, by the
decision of the Supreme Economic Court of
Ukraine of 15.12.2010, No. 8/27, the Economic
Court terminates the proceedings in the
bankruptcy case, if the liquidation of a legal
entity occurred before the opening of a
bankruptcy case. According to the extract from
the Unified State Register, the debtor was in a
state of termination, and according to the
report of the Department of State Registration
of the Lviv City Council dated June 9, 2010,
No. 2-6,600 / 03 / 01-1251 (ap.34), the state
registration of the termination of the debtor
was conducted only on 02.06.2010, that is,
after the initiation of proceedings in this case
on bankruptcy. Thus, the state registration of
the termination of the debtor after the violation
of the proceedings on his bankruptcy was
carried out unreasonably [5].

Consequently, in a bankruptcy case, the
court having established the fact of the
illegitimate liquidation of the debtor, must
decide on the cancellation of the state
registration of the termination of the legal
entity - the debtor in accordance with the Law
of Ukraine «On State Registration of Legal
Entities, Natural Persons - Entrepreneurs and
Public Formations».

The creditor may require from the legal
entity whose performance of the obligation is
not secured, the termination or pre-execution
of the obligation or the performance of the
obligation, except in cases provided for by law.
Upon expiration of the deadline for claims by
creditors and satisfaction or rejection of these
claims, the termination fee of a legal entity
consists of a transfer or distribution balance
sheet, which must contain a succession clause
regarding all obligations of the terminated legal
entity in respect of all its creditors and debtors,
including obligations disputed by the parties.
The transfer act and the balance of payments
are approved by the participants of the legal
entity or the body that has decided to
terminate it, except in cases established by
law.
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Signed by the chairman and members of
the commission on termination of the legal
entity and approved by the participants of the
legal entity or the body that has made the
decision to terminate the legal entity, copies of
the transfer act and balance of payments are
transferred to the body that carries out the
state registration of the suspended legal entity
at the place of its state registration, as well as
to the body which carries out the state
registration of the legal entity - the successor,
at the place of its state registration.

Violations of Part 2 and 3 of the Article 107
of the Civil Code of Ukraine are grounds for
refusal to enter into a single state register of
the record on termination of a legal entity and
state registration of created legal entities -
successors [3].

A distribution of a legal entity is a change
in its organizational and legal form. In case of
distribution, a new legal entity gets all
property, all rights and obligations of the
previous legal entity.

A division of a legal entity is the transition
from according to a distributive balance of a
part of the property, the rights and obligations
of a legal entity to one or several newly
created legal entities. After making a decision
about the division, the participants of the legal
entity or the body that adopted the decision on
the allocation, draw up and approve the
distribution balance.

The court, having decided on a division, in
its decision determines the participant of the
legal entity or the supreme body of the legal
entity, which is obliged to draw up and approve
the distribution balance.

The legal entity formed as a result of the
division has a subsidiary liability for the
obligations of the legal entity from which the
division was made, which, according to the
distribution balance, did not transfer to a legal
entity formed as a result of the division.

The legal entity from which the division
was made has a subsidiary liability for the
obligations that, according to the distributive
balance, have been transferred to a legal entity
which was created due to the division.

If, after the division, it is impossible to
establish the obligations of a person for a
separate obligation that existed in the legal
entity before the division, the legal entity from
which the division was made and the legal
entities created as a result of the division are
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bear the joint liability to the creditor for such
obligation (Article 104 of the Civil Code of
Ukraine).

Liquidation of legal entity is one of the
most extreme ways to avoid bankruptcy. The
legal entity is liquidated:

1) upon the decision of its participants or
the body of a legal entity authorized by the
constituent documents, in connection with the
expiration of the term for which the legal entity
was created, the achievement of the purpose
for which it was established, as well as in other
cases stipulated by the constituent documents;

2) by a court decision on the liquidation of
a legal entity through the mistakes which was
made during its creation and which can not be
eliminated, or in other cases established by
law.

The requirement to liquidate the legal
entity on the grounds specified in paragraph 2
of Part 1 of Article 110 of the Civil Code of
Ukraine may be brought before a court by the
body that carries out the state registration, a
participant of a legal entity, and an appropriate
body of state power in cases established by
law.

A manager of the legal entity, its executive
body or plaintiff may be appointed as a
liguidator or included in the composition of the
termination commission of a legal entity
according to the court decision on the
liquidation of a legal entity.

If the value of the property of a legal entity
is insufficient to satisfy the claims of creditors,
the legal entity carries out all necessary
actions, established by the Law of Ukraine «On
Restoring a Debtor's Solvency or Recognizing
It Bankrupt» (Article 110 of the Civil Code of
Ukraine).

The procedure for the liquidation of a legal
entity is carried out in the following manner.
Since the date of the entry into the Unified
State Register of Legal Entities and Individuals
- Entrepreneurs of a record of the decision of
the founders (participants) of a legal entity, a
court or a body authorized by them to liquidate
a legal entity, the liquidation commission
(liquidator) is obliged to take all necessary
measures to recover the receivables of the
legal entity who is being liquidated, and in
writing inform each of the debtors about the
termination of the legal entity within the time
limits established in Part 2 of Art. 60 Civil Code
of Ukraine - up to two months, which is
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general. However, the Law establishes a
special term - twelve months in case of
bankruptcy proceedings.

The liquidation commission (the liquidator)
claims for recovery of debts from a debtor of a
legal entity. It is obliged to inform the
participants of the legal entity, the court or the
body that has decided to terminate the legal
entity, about its participation in other legal
entities and/or to provide information about its
established business partnerships, subsidiaries.

Payment of cash to creditors of the legal
entity that is being liquidated, including taxes,
fees, the Uniform Social Tax and other funds to
be paid to the state or local budget, the
Pension Fund of Ukraine, social insurance
funds, is carried out in order of priority,
established by art. 112 of the Civil Code of
Ukraine [3]. If the liquidated legal entity does
not have enough money to meet the claims of
the creditors, the liquidation commission (the
liguidator) organizes the realization of the
property of the legal entity. The liquidation
commission (the liquidator), before the
approval of the liquidation balance, draws up
and submits to the bodies of the State Tax
Service, the Pension Fund of Ukraine and social
insurance funds the reporting for the last
reporting period.

After completion of settlements with
creditors, the liquidation commission (the
liqguidator) makes a liquidation balance,
ensures its approval by the participants of the
legal entity, the court or the body that has
decided to terminate the legal entity, and
ensures submission to the bodies of the state
tax service

The property of the legal entity remaining
after the satisfaction of claims of the creditors
are transferred to the participants of the legal
entity, unless otherwise provided by the
constituent documents of the legal entity or by
law. Documents subject to mandatory storage
shall be transferred to the relevant archival
institutions in accordance with the procedure
established by law.

The liquidation commission (the liquidator)
provides submission to the state registrar of
documents stipulated by the Law of Ukraine
«0On State Registration of Legal Entities,
Natural Persons - Entrepreneurs and Public
Formations» for the state registration of the
termination of a legal entity within the term
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established by law (Article 111 of the Civil
Code of Ukraine).

Requirements of one queue are met in
proportion to the number of claims belonging
to each lender of this queue.

It should be noted that the order of
satisfaction of claims of creditors under
insurance contracts is determined by the Law
of Ukraine «On Restoring a Debtor's Solvency
or Recognizing It Bankrupt».

In case of refusal of the liquidation
commission in satisfaction claims of creditor or
evasion from their consideration, the creditor
shall have the right within a month from the
date when he learned or should have been
aware of such refusal to apply to the court with
a claim to the liquidation commission. Under
the decision of the court, the claims of the
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The claims of the creditor declared after
the expiration of the deadline set by the
liquidation commission for their presentation,
are satisfied with the property of the legal
entity that is being liquidated, which remains
after the satisfaction of the claims of the
creditors, stated in due time.

But there are exceptions. Claims of
creditors not accepted by the liquidation
commission (if the creditor within a month
after the receipt of the notification of full or
partial refusal to recognize his claims did not
apply to a court of law), whose satisfaction was
refused by the court to the creditor, as well as
claims which are not are satisfied because of
the lack of property of the legal entity that is
being liquidated are considered to be
repatriated.

creditor can be satisfied at the expense of the
property remaining after the liquidation of the
legal entity.

Conclusion

The distinctive feature of the bail-out of state-owned enterprises to a bankruptcy case is that it is
carried from the State Budget of Ukraine, state-owned enterprises and other sources of financing.

The number of funds from the State budget of Ukraine for the bail-out of state enterprises is set
annually by the law on the State Budget of Ukraine.

The conditions and procedures for carrying out the bail-out of state enterprises before the
bankruptcy proceedings are initiated at the expense of other sources of financing shall be agreed with
the subject of management of state-owned objects in accordance with the procedure established by
the Cabinet of Ministers of Ukraine.

It should be noted that the bail-out of state enterprises before the bankruptcy proceedings is
conducted in accordance with Article 6 of the Law of Ukraine «On Restoring a Debtor's Solvency or
Recognizing It Bankrupt».

Consequently, measures to prevent the bankruptcy of the debtor-aviation enterprise and out-of-
court bankruptcy procedures can be considered as a way to avoid bankruptcy.

The primary task of the system of measures to avoid the bankruptcy of the aviation enterprise is
the approval of the principles and goals that must be achieved by the results of the functioning of
their mechanisms.
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